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COMPLETING THE ANTI-TRUST 
PROGRAMME 

BY SAMUEL UNTERMYEB 

The constructive legislation which the Administration 
has already achieved points to the belief that Congress will 
approach with confidence the next step in the programme of 

releasing business and credit from the shackles of the special 
interests. It is not claimed by the framers of the Anti-Trust 

Bills now under discussion that they are not capable of 
substantial improvement in important details, and free 
criticism has wisely been invited as when the Tariff and 
Currency Legislation were pending. It is in that spirit, 
and as an ardent champion of the fundamental principles 
embodied in the Bills, that I enter upon this brief and all 
too inadequate discussion of their merits and defects. 

For convenience they may be generally classified as affect 

ing the following subjects: 
1. Interlocking Directorates. 

2. Holding Companies. 
3. Amendments Supplementing the Sherman Act. 

4. "Definitions Bill." 
5. Trade Commission. 

6. Railroad Bond and Stock Issues. 

The following suggestions are respectfully advanced with 

respect to these Bills, which, by the way, should be consoli 
dated into a single bill. 

Interlocking Directorates. This and the " 
Holding Com 

panies 
" and " Bond and Stock " Bills are in line with three 

of the twenty-seven Eecommendations of the Eeport of the 

Pujo Committee that were intended primarily to restrict 
the power of the Money Trust. The two first-named Bills 
should constitute the most important part of the pending 

Anti-Trust programme. 
In its present form the Interlocking Directorates Bill is 

too drastic in some respects, whilst in others it is believed 
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to be ineffective and unworkable. It strikes only at the 

form and does not reach the substance of the greatest 

existing evil in corporate management. The practice of 

permitting men occupying the fiduciary relations of Di 

rectors to hold the inconsistent positions that are neces 

sarily involved by their service on the Boards of competing 
financial and industrial institutions is contrary to the 

most elementary rules of fair dealing. Having toler 

ated that practice, we ought not be surprised to find them 

dealing with themselves and using their corporations in 

their own interest. The opportunities for direct and in 

direct secret and illicit profits from this trust relation have 
in the past been so prolific that the most powerful men in 
the financial world have been attracted to their Boards of 

Directors and have served without pay. 
It may be that under the new code of ethics that will be 

ushered in with this legislation these men will not find it 
to their advantage to continue to serve, and that we shall 
have a less formidable array of names on the Boards of 

great corporations. If this shall prove to be the result, it 
will not be without its compensating advantages. There 
will be at least concentration of energy upon the interests 
of the companies that these men will serve, instead of scat 

tering it over numerous corporations with conflicting in 
terests. 

In no other country has the system that has grown up 
with us been tolerated. Interlocking Directorates in com 

peting companies are unknown in other countries. Their 
Boards are small in number, the Directors are adequately 
paid?as they should be with us?by fixed salaries and fre 

quently by an interest in the profits, but they are held to a 
rigid responsibility. With a reduction in the number of our 
unwieldy Boards there will be plenty of men to go around. 
There will be less delegated and more real management. 

The difficulty in solving this problem is not on the point 
of Interlocking Directorates. It is in the interlocking 
control that the vice lies, whether evidenced by identity of 
stockholdings, through voting trusts, dummy directors, or 
otherwise. 

The Bill is too rigid in prohibiting, without limitation, any 
person from being an officer or Director of more than one 

bank. There is no reason why the same person should not 
be largely interested and represented on the Boards of Di 

vol. cxcix.?no. 701 34 
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rectors in different banks in different cities that by reason 
of their location are necessarily non-competitive. On the 
other hand, the Bill would permit the same person to own 
or control all the banks in a given locality, and to manage 
them through dummies. It ought to be entitled " An Act to 
Substitute Dummy Directors in Banks." It will unsettle 
business, and will not reach the evil at which it is aimed. 

The following changes are suggested: 

1. Confine the prohibition to Directorships in actually or potentially com 
peting corporations. 

2. Extend that prohibition so that no person can own or be beneficially 
interested to an extent exceeding ten per cent, of the stock in any 

competing corporation without the consent of the Trade Commis 

sion or of the Interstate Commerce Commission in the case of 

railroads and under regulations as to the voting of the stock to be 

prescribed by the Commission and that will permit it to discover at 
tempted evasions. 

3. Exclude from the operation of the Act Banks in all Cities of less than 
100,000 inhabitants. The danger from the concentration of the con 

trol of credits for great enterprises arises from the conditions in a 

few big Cities. There is no occasion to hamper small business. 

4. Prohibit " 
dummy 

" Directors and all other forms of hidden control 
and vest in the Trade Commission the power to determine and en 

force all such prohibitions. 

It is impossible to lay down general prohibitions beyond 
the rigid rules above specified that will be sufficiently broad 
to cover all cases and that would not do incalculable harm. 

The question to be solved is such that the statute cannot be 
made effective and at the same time self-executing. There 
must be discretion lodged somewhere, except in so far as the 

prohibition relates to control of or representation in com 

petitive corporations. There it may be specific and rigid. 
The few simple regulations that could safely be laid down 

must be supplemented by delegating the power to an execu 
tive body to ferret out and prohibit every form of interlock 
ing control of competing corporations. 

The Fourth section of the Act is clearly unconstitutional. 

By its terms the mere fact that the same man is a Director 
in two corporations that are or may have been at any time 
in the past competitive makes him conclusively guilty of a 
crime and renders both corporations conclusively violators 
of the Anti-Trust law. 

The provision should be changed so that the fact of such 
a common Director shall be only prima facie and not con 
clusive evidence of guilt. That would still impose the bur 
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den upon the Director and the corporations concerned, but 

would give the opportunity to rebut the presumption by 
proving the facts. None of the prohibitions of the Bill 
should apply to Directors of Mutual Savings Banks that are 
not conducted for profit. 

Holding Companies. Here, again, it is impossible to lay 
down a rigid rule that would be effective except to the ex 

tent of prohibiting any corporation from holding the stock 

of an actual or potential competitor. All other holdings by 
a corporation of stock of another corporation should re 

quire the approval of the Trade Commission. 

The proposed Bill makes no change whatever in the ex 

isting law. It is the most impotent of this entire body of 
legislation. The permitted continuance of abuses is a grave 

injustice to the oppressed minority stockholders. It will 

probably be construed as impairing their existing thread 

bare remedies. The problem can be solved without sur 

rendering it, as is done by this Bill. 
It may be stated as a general proposition that the holding 

company has been a blight upon corporate management; 
that it is responsible for many of the worst abuses, not the 

least of which is the oppression of minority stockholders. 

Ordinarily it should be a legal maxim in the regulation of 

corporations that every corporation should manage itself 

and should not be managed or controlled by any other cor 

poration. And yet there are many cases in which the appli 
cation of this rigid and drastic rule would seriously and 

unnecessarily embarrass legitimate enterprise for which 

provision can be made without entirely denying relief 

against existing abuses. 
There are exceptions that should be engrafted upon 

the rule, but they assume so many phases that no law 

could be framed to provide for them specifically without 
almost destroying the rule. It has been suggested that the 

prohibition be made general, except that in States that re 

quire local incorporation in order to hold the title to lands, 
and a few other cases, such holdings be permitted. That 

suggestion offers no solution. There are many other classes 
of holding companies that are essential to modern business. 
Such companies have been formed to acquire interests in 
various gas, water-power, electric-light, street-railway, min 

ing, and other businesses in various parts of the country 
that are necessarily non-competitive. These companies 
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issue and sell their own securities against their holdings in 

other companies, thus equalizing the risks to the small in 

vestor. Some of the ventures may be successful; others 

may be failures. Conservative investors, who may not be 

willing to put their money at the risk of a single mining 
venture or public-service corporation, find this a favorite 

form of minimizing their risk. 

Holding companies are also essential in the extension of 
our foreign trade. If, for instance, a merchant wants to 

extend his business to a South American country by estab 

lishing a factory or branch there, he would naturally re 

quire local management and would interest local capital in 

the enterprise, but the home corporation would furnish the 

bulk of the capital and have the controlling stock in the 

foreign company. The same is true of railroad companies 

having part of their mileage in a foreign country held in that 

way because of the law of the foreign country. 
It should be the province of a Trade Commission to au 

thorize such holdings and to determine the character of 

securities that may be thus held. 

If, after prohibiting the holding by any corporation of 
the shares of an actual or potential competitor, the Bill 

were to further prohibit all other stockholdings except as 

approved by the Trade Commission and apply the rule to 

existing companies, we should have a reasonable solution of 

the problem. These questions are not so inherently difficult 

that they should be given up in despair. 
.Amendments to the Sherman Law and the "Definitions 

Bill." There are four fundamental defects in the present 
Anti-Trust Law which should be corrected by supplemental 

legislation before it can be regarded as an effective remedial 

statute. All of them refer to the administrative features 

of the Act, and all are intended to be reached by these two 
Bills. They are : 

1. To fix personal responsibility for illegal corporate acts. The cor 

porate form is a mere shield behind which the individual acts. The now 

trite saying that guilt is personal should be written into every line of the 

law. 

Section 4 of the much-criticized " Definitions Bill," which 
we are now told is to be abandoned, supplies this defect. 
It is said that the officers, directors, and agents who do 
authorize any of the acts now prohibited are individually 
liable under existing law, but the statute does not so state 
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in so many words, and the Act has not proven successful 
as a criminal statute. Whatever doubt there may be as to 

such individual liability should be and is set at rest by 
Section 4. The Bill would also bring within the law a num 

ber of existing practices that should be regarded as viola 

tions. The business of the Associated Press as now con 

ducted may be cited as an illustration of this class of case. 

It would be difficult to conceive of an industry more peculiar 

ly impressed with a public use than one which is engaged 
in gathering and distributing the news of the world. Its 

importance as an agency of commerce is fully as great as 

that of the railways. It ought not to be possible, as it appar 

ently now is under existing law, to obstruct competition in the 

newspaper field by denying its facilities to a new enterprise. 
The 

" 
Definitions Bill 

" as now drawn would have to be 

slightly enlarged by the addition of a few words to include 
cases that are not now plainly within the scope of the Anti 

Trust Law, of which this is offered merely by way of ready 
illustration. The Bill painstakingly preserves the meaning 
and effect of the present law. It enlarges and makes more 

precise the cases of violation, but as to existing offenses it 

in no way disturbs the construction put upon the Law by 
the decisions. There is no basis for the claim that it would 
unsettle the law unless language is meaningless. 

The argument that is advanced in many reputable and 

disinterested quarters, that to enumerate and define re 

straints of trade would weaken the law as now constituted, 
is based upon the assumption that Congress is incapable of 

making itself understood by the Courts. The proposed " Definitions Bill " 
specifically provides that the supple 

mental legislation shall not limit or restrict the meaning or 

effect of the existing legislation. 
In the face of these provisions it is argued that the 

scope and effect of the existing provisions as now con 

strued by the Courts will be weakened by the attempt 
of Congress to make it plain that existing violations as con 

strued by the Courts shall continue to be violations, and 

that other specific acts upon which the Court has not yet ex 

pressed itself and which may or may not be violations under 

the law as now framed shall hereafter constitute violations. 

We are not referred to any provision in the proposed 
amendment that could possibly have any such result. All 
were intended to enlarge existing rights and remedies. The 
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argument is quite inadmissible. On that theory Congress 
could never safely undertake to amplify any existing law. 

2. To provide effective machinery for (a) discovering violations and (b) 
for executing judicial decrees for the segregation of unlawful combina 

tions and to see that they are kept disintegrated. 

This cannot be accomplished by the Courts. Their pro 
cedure is not adapted to that purpose. An executive body 
is needed to assist in devising the Plan of Disintegration 
and to watch over its execution. It should include the right 
to decree actual partition of the property that thus comes 

under the jurisdiction of the Court, to the end that these 

combinations be dissolved as nearly as may be into their 

original component parts, and so that no one who is inter 

ested in one of the segregated parts shall be apportioned or 

permitted to acquire an interest in the others. 

3. To provide an adequate and independent remedy in equity to all who 

are or may be injured by the existence of a combination in violation of law 

to enjoin its further continuance, or, if necessary, to dissolve it. I doubt 

whether any of the existing Trusts, pools, or secret arrangements with 

which the country is now honeycombed in one form or another would ever 

have come into being if such remedies had been originally provided. 

It is a far more effective way of preventing them in the 

future than Government prosecution. The remedy at law 

given by the statute is in most cases meaningless. The 

damages are rarely provable under our rules of evidence, 
which require that they must be shown to be the proximate 
cause of the injury. The very existence of the violation is 

often in and of itself the only cause of complaint and the 
most destructive factor. The illegal corporation may do no 

specific overt illegal act. Its domination of the industry 
may be its only offense. 

Section 13 of the Bill to Supplement the Sherman Law 

supplies only a partial remedy. It permits an individual to 

sue in equity for an injunction, but still renders it impossi 
ble for him to sue for the dissolution of the corporation. 

The only real remedy in such a case is to dissolve the com 

bination. Every person injured should have that right. He 
should not be required to await the slow processes of Gov 

ernmental action. Many persons have been ruined before 

that could be invoked. The objection is made that the grant 

ing of such a right would deluge the corporation with base 

less lawsuits. Every one is subject to lawsuits that may be 
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without foundation. Why should corporations be protected 

against a particular class of injuries that they may inflict 
when neither they nor individuals are immune against being 
haled into Court for every other class of alleged injury? 
Our Courts and legislators have gone too far toward re 

stricting the right to sue corporations. The Supreme Court 

rule with which minority stockholders are required to com 

ply before they can assert their rights has been a standing 

encouragement to corporate abuse. If the books of the cor 

poration and the Courts had been thrown wide open to 

every shareholder much of the carnival of corporate cor 

ruption that has disgraced the country would have been 
avoided. 

It has become too much the fashion to cry 
" 

blackmail 
" 

at every effort of oppressed minority stockholders to protect 
themselves against dishonesty in the management of their 

corporations, and the Courts have lent too ready an ear to 

that plea. 

Any possible peril in allowing this form of action in equity 
to an individual may be avoided by requiring that the Gov 
ernment be made a party, and that the suit cannot be dis 

continued without its consent and by giving to the Govern 

ment the right at any time to assume the prosecution of 

the action or to withdraw from the suit, and providing 
further that unless the Government assumes the prosecu 
tion it shall not be bound by the judgment. This would 
obviate all possibility of using the right to oppress the 

corporation. 

4. Any judgment secured by the Government either in civil or criminal 

proceedings declaring the corporation illegal should be available to every 

injured person. The expense of independent action is often prohibitory, 
and there is no reason why the Courts should be called upon in each case 

to again try the question of illegality where it has once been determined 

against the corporation. 

Trade Commission Bill. The latest Bill promulgated by 
the House sub-Committee covering this subject is most dis 

appointing to the friends of corporate regulation and re 

form. It relegates the Commission to the position of a 
mere annex to the office of the Attorney-General. It can 

not even enforce the attendance of witnesses or the produc 
tion of books without his approval. It can inaugurate no 

inquiry on its own account to determine whether the law is 

being violated. 
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One can appreciate the wisdom of starting with small be 

ginnings and of making haste slowly in entering upon this 

new field of Federal supervision with the purpose in mind 

of adding to the power of the Commission from time to 
time as experience may warrant. The power of the Inter 

state Commerce Commission was evolved in that way. But 

if that Commission had started, as proposed by this Com 

mission, as a mere adjunct of the clerical force of the De 

partment of Justice, it would not have had the opportunity to 
vindicate its usefulness and its authority would never have 

been enlarged. If it had been compelled to await the direc 

tion of the Attorney-General in the case of each corporation 
before it could investigate whether rates were too high, or 

illegal rebates were being allowed, or other unjust discrimi 
nations practised, it would have made no headway in cor 

recting the then existing abuses. 

This Bill does not permit the Commission to go 
" 

hunting 
for the rat 

" 
until some other body or official has 

" 
smelled 

him 
" 

and directed the chase. There is no provision for 

complaints by injured parties and no power to act indepen 
dently upon them. The Bill has been carefully stripped of 
all vitality and is a mere empty shell. 

There is no attempt here to deal with the innumerable 
secret arrangements in the forms of pools fixing prices, 
limiting production, and otherwise restricting competition, " 

gentlemen's agreements," and other similar devices with 
which the country is honeycombed. It is estimated that 

they exist in one form or another in about one-half of the 

great manufacturing industries of the land. They are far 
more perilous to competition than the corporate forms of 
restraint of trade. The jurisdiction of the Commission 
under this Bill is limited to corporations with assets of 
$5,000,000 and over. These arrangements are never in cor 

porate form. How are they to be reached unless the Com 
mission is given power to require information of every 
business engaged in interstate commerce regardless of 
whether it is in corporate form? 

True, the Commission may classify corporations so as to 
include others, but these are not corporations and they have 
no capital stock. The same criticism is true of the failure 
to provide for supervision over such forms of control as 
" 

Massachusetts Trusts," under which many unlawful 
combinations are hidden. They are not incorporated; 
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there is no supervision over them, State or National. Yet 

they exist in numbers of important industries and they 
issue securities that are widely distributed and dealt in all 
over the country. They elect officers and directors and exer 

cise all the powers of corporations without being subject to 

any of the corporate restraints or responsibilities. They 
have stood the test of legality as to form and are repre 
sented in hundreds of millions of invested capital. This 

Bill would not even offer a way of inquiring into their 

existence. 

This should be the central feature of every Anti-Trust 

programme. For every dollar of tribute that is laid upon 
the people by private monopoly or corporate consolidation 

it is within bounds to say that one hundred dollars are taken 
by the secret understandings between competitors. 

Unless they are included in the programme of Govern 
ment regulation the legislation might as well not be under 

taken. This Bill should be the most effective part of the 
programme. It is the most innocuous. It pretends to 

regulate and accomplishes nothing. 
If this represents the entire authority proposed to be dele 

gated, there is no excuse for interfering with the present 
Bureau of Corporations or of incurring the added expense 
of paying salaries of a Commission to do very little more 

than the Bureau now has power to do. 
But the main criticisms of the Bill rest upon the total lack 

of power of initiative as the result of investigation. Why 
should there be left with the Attorney-General the sole 

authority to enter into agreements with offending corpora 
tions for the removal of violations or for bringing the 

corporation within the law? Why not delegate this power 
to the Commission, or, in the case of railroads, to the Inter 

state Commerce Commission, with the sanction of the At 

torney-General? Are all the corporations of the country to 

be placed under the absolute domination of the Department 
of Justice with the sole right to determine their fate ? 

The same objection applies with added force to Sec 

tion 12. It should be the province of the Trade Commis 

sion, and of the Interstate Commerce Commission in the 
case of railroads, to perform for the Courts the bur 

den of framing Plans of Segregation and Readjust 
ment of unlawful combinations, subject to the approval of 

the Court, and to retain jurisdiction, under the direction 
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gated, so as to see to the proper enforcement of the decree. 

Until we have such a body, charged with that duty, there 
will be no such thing as an effective dissolution of unlaw 
ful combinations. This Bill refrains from granting that 

much-needed power and contents itself with granting to 
the Court the power to 
at any time during the progress of the case refer to the Commission any 

question arising in the litigation or any proposed decree therein. 

Whereupon the Commission is to investigate the questions 
referred to it and report to the Court. The authority here 
is confined to assisting the Court during the progress of the 
litigation. There is a significant absence of power to look 
after the execution of the decree, which is above all others 
the power most needed. The Bill should require that the 
execution of these decrees be delegated to the Commission 

charged with the duty to see to their continued perform 
ance, subject always to the direction of the Court, and that 

application may be made from time to time by the Com 
mission to the Court, at the foot of the decree, for the pur 
pose of enforcing effective disintegration. 

As before stated, the Commission should also have in 

trusted to it the authority to permit corporations to hold 
the stock of other non-competing corporations under pre 
scribed rules, and to prevent interlocking control of poten 
tially competing corporations through stockholdings, dum 

my directors, and other devices. 
Railroad Bonds and Stock Issues. The necessity for the 

control of these issues by the Interstate Commerce Com 

mission, which was made apparent by the testimony taken 

by the Pujo Committee, is now generally recognized. If 
it can be made exclusive by depriving the States of 
further supervision that would conflict with the work of 
the Federal Commission on that subject, it would be a relief 
to the corporations to which they are justly entitled. 

In connection with this legislation there should, however, 
be provisions (a) forbidding fiscal agencies, (b) forbidding 
interstate corporations from depositing their funds with 

private bankers, who are subject to no inspection and re 

quired to keep no reserves against their deposits, and (c) 
requiring that all supplies and equipment be purchased by 
public competitive bidding in like manner as municipalities 
and States are now required to make their purchases. The 



ANTI-TRUST PROGRAMME 539 

last requirement would minimize the importance of the pro 
vision of the Interlocking Directorate Bill prohibiting deal 
ers in equipment and supplies from being Directors of rail 
road corporations. 

Another and perhaps the most important of all the sub 

jects respecting the railroads with which this Bill should 
deal is that affecting the reorganization of insolvent rail 
road corporations. They should be placed under the juris 
diction of the Interstate Commerce Commission from the in 

ception of the proceedings. The continuance of the existing 
scandals in the appointment of receivers of railroad cor 

porations should be rendered hereafter impossible. The 

appointment by the Courts as receivers of the men under 
whose management the properties have been brought to the 

state of insolvency, and without notice to any of the secur 

ity-holders, as is now the custom, should be ended. The 
Commission should have notice of every application, and 

through it the security-holders would find their protection, 
both at the inception of the litigation and in the formulation 
of the Plan of Reorganization, which should be required to 

meet with its approval and be subject to review by the 
Courts. This would conform the procedure to some extent 
to that in other countries. With us the reorganization is 

purely extra-judicial, which it ought not to be. Security 
holders are now virtually forced into any plan approved 
by the bankers, no matter how oppressive. 

It is improbable that the Bills will pass in their present 
ineffective form. It is not claimed that their enactment, 
amended as suggested, will bring the millennium in cor 

porate management. Much will yet remain to be done in 
the way of legislation, such as (1) to protect the minority 
and give them representation, (2) to correct the abuses 
that are now made possible through the use by the 

" 
in 

siders " of the machinery of the Stock Exchange, and (3) 
the prevention of National Banks from acting as promoters, 
underwriters, and issuing houses for securities, and of their 
officers and directors from exploiting their companies. 

All these reforms are bound to come in time. These Bills, 
properly amended, will take us a long way toward our goal. 
Let us get what we can, but take what we can get, after 

making our fight for something substantial, trusting to the 
future and the awakened conscience of the people for the 

rest. Samuel Uistebmyeb. 
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